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1 construed. 

2 In Basardah, Judge Huvelle addressed the issue 

3 in a case that assumed in the first instance that the 

4 person had been involved at some level in combat against 

5 the United States and its allies. Here we also say that 

6 the Court should be reading the statute narrowly but we 

7 don't - it is very different from Mr. Basardah because 

8 here there is no issue in our mind that from the 

9 beginning, from how he approached the United States, that 

10 he never was somebody who could be considered an enemy 

11 combatant, somebody who could be considered an enemy or a 

12 combatant, that the circumstances at the time of his 

13 detention make those issues one that the Court should be 

14 determining in the first instance that he never was. 

15 The Government only asserts detention based on 

16 activity that preceded armed conflict in Afghanistan by 

17 almost two years and that his conscription and 

18 involuntary participation provides no basis in law for 

19 him to be detained. 

20 Under the laws of war, he is a free political 

21 prisoner of our enemies and, as a voluntary witness 

22 against our enemies, he is entitled to protection as a 

23 civilian which renders his current indefinite detention 

24 unlawful. 

25 So at the close of this hearing, your Honor, I 



1 will be returning to the Court and asking this Court to 

2 pull Mr. Ginco out of his Guantanamo nightmare, to bring 

3 the light of truth to his cell in Guantanamo, and to 

4 allow him to start a new life after almost a decade in 

5 prison as a free man. Thank you, your Honor. 

6 THE COURT: Thank you, sir, Mr. Sady. Mr. 

7 Walthall. 

8 MR. WALTHALL: Good morning, your Honor. May it 

9 please the Court, in this the Government's opening 

10 statement we would like to focus upon the evidence that 

11 the Government will present to show that this case 

12 presents a very straightforward account of facts that 

13 lead to the conclusion that Mr. Ginco is a properly 

14 detained individual under the laws of this country, of 
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15 the authorization of use of force which is the sole issue 

16 before the Court. 

17 Based primarily on Mr. Ginco's own statements, 

18 primarily those from his CSRT proceedings and ARB 

19 statements which are also relied upon by the Petitioner, 

20 it is clear that Mr. Ginco was urged by both an Imam and 

21 one of his professors at school to travel to Afghanistan 

22 to wage ward against the enemies of Islam. 

23 The evidence will show that Mr. Ginco chose to 

24 affiliate with the Taliban and traveled to Afghanistan 

25 using Taliban embassy connections to participate in jihad 



Page 22 

1 on behalf of the Taliban and to support hostile forces 

2 who were fighting against the Northern Alliance and its 

3 allies. To this purpose, Mr. Ginco traveled and stayed 

4 with Taliban fighters at an al-Qaeda run guesthouse where 

5 he was given a kunya or alias and cleaned weapons before 

6 going to al Farouq, the al Farouq military training 

7 facility. 

8 Mr. Ginco gave clear and detailed descriptions 

9 of the camp, his training, and trainers and fellow 

10 recruits at al Farouq. Unfortunately for Mr. Ginco's 

11 ambitions, he was prevented from carrying out his plans 

12 to fight the Northern Alliance and its allies not by his 

13 own volition, but because the Taliban began to suspect 

14 that he was a spy. Instead, he was thrown in jail and 

15 spent the duration of the hostilities in late 2001 in a 

16 Taliban prison. 

17 Your Honor, as you have already had several 

18 Guantanamo proceedings before you, you are obviously 

19 aware of the history and the goals of al-Qaeda and the 

20 dangerous threat it poses. Most particularly how the 

21 September 11, 2001 events plunged our nation into a 

22 full-fledged war against al-Qaeda and Osama bin Laden. 

23 As regards the Taliban, during all of the time 

24 in which it controlled Afghanistan's national government, 

25 it had a symbiotic relationship with al-Qaeda providing a 



1 safe harbor and support as well as providing the same to 

2 Osama bin Laden and other terrorist groups. 
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3 Speaking of all of these groups collectively and 

4 the multiple threats they pose, we know that this is an 

5 enemy unlike any organized opponent the United States has 

6 ever faced. As this Court is aware, the members of these 

7 terrorist organizations swear allegiance to no particular 

8 nation, do not wear uniforms, and they typically do not 

9 carry military identification cards. 

10 These terrorists entities comprise a complex web 

11 of interlinked groups and cells which embrace nefarious 

12 goals and objectives, and the members of these 

13 organizations recognize no borders and often travel from 

14 continent to continent in order to carry out their 

15 radical agendas while being funded by both organizations 

16 and private individuals. 

17 Turning to Petitioner Ginco's case, the evidence 

18 will show that he traveled to Afghanistan with the 

19 assistance of the Taliban embassy and the United Arab 

20 Emirates. Upon his arrival in Afghanistan he sought out 

21 and went directly to the Taliban and told them that he 

22 wanted to join them. The evidence will show this was in 

23 spite of the fact that he knew the Taliban were mired in 

24 a Civil War against the Northern Alliance. This was, more 

25 importantly, in spite of the fact that he knew the 
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1 Taliban harbored Osama bin Laden. 

2 According to his own accounts from the 

3 aforementioned CSRT and ARB statements, Mr. Ginco 

4 accompanied Taliban fighters to a guesthouse near Kabul 

5 in January of 2000. This guesthouse was run by a veteran 

6 al-Qaeda operative. At this time in Afghanistan, as the 

7 Court is probably aware from previous cases, guesthouses 

8 were commonly used by al-Qaeda and the Taliban. 

9 While the details of their use cannot be 

10 disclosed here in these unclassified opening address, the 

11 evidence in this case will show that the leader of the 

12 guesthouse where Ginco stayed was an al-Qaeda leader on 

13 the front lines and al-Qaeda's notorious al Farouq 

l L1' .. __ Lralnlng camp. By his own admission, Mr. Ginco cleaned 

15 heavy weaponry while at his al-Qaeda guesthouse. 

16 More important than this, the evidence will show 

17 Mr. Ginco's own aQmission that he trained at the 

18 aforementioned al Farouq between January and February of 

19 2000. He said that he traveled with a group of fighters 

20 from the guesthouse where he was staying to the al Farouq 

21 training camp. Mr. Ginco poignantly noted that the 

22 driver dropped off several fighters at the front on his 

23 way to al Farouq. 

24 As the Court is aware, al Farouq is one of 

25 al-Qaeda's, or was the flagship training facility and a 



1 breeding ground for terrorists. Several of the 9/11 

2 highjackers were trained at al Farouq. Further details 

3 regarding the al Farouq training camp must await the 

4 classified opening, but the evidence will show that Mr. 

5 Ginco knew right where the camp was, described in great 

6 detail a typical day at al Farouq, and gave detailed 

7 descriptions of his contacts with al-Qaeda trainers and 

8 recruits while at al Farouq. 

9 More importantly, Mr. Ginco admitted weapons 

10 training at al Farouq. He admitted training on the 

11 AK-47, the G-3 assault rifle and the M-16 rifle and 

12 various other Russian and Saudi made arms during his 

13 first week at al Farouq. Mr. Ginco provided detailed 

14 information about these weapons discussing, for example, 

15 the procedures for taking apart an AK-47. 

16 Mr. Ginco also a~mitted that he was aware of 
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17 that during the second week of training at al Farouq this 

18 would be dedicated to mountain tactics, topography and 

19 jungle and guerilla type warfare. 

20 Mr. Ginco's account of how he came to 

21 Afghanistan strains credulity. To believe his account 

22 you would have to also believe that a most unlikely 

23 string of unhappy circumstances came together at the time 

24 of Mr. Ginco's in that time of Mr. Ginco's life. 

25 Shortly before his trip to Afghanistan he happened to 
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1 have gotten into a rowel with his father over a $300 loan 

2 approximately, and his father just happened to confiscate 

3 his passport. 

4 Just at that time Mr. Ginco just happened to 

5 meet for three days with an Imam known to support jihad. 

6 Because of the rowel with his father, Mr. Ginco just had 

7 to get out of the country and of all the places in the 

8 world to go alas the only place he could go was 

9 Afghanistan despite the fact that he knew there was a 

10 civil war between rival factions raging there. 

11 According to Mr. Ginco, he just happened to be 

12 assisted by the Taliban embassy, not to immigrate or 

13 legitimately travel to Afghanistan, but to be smuggled 

14 into Afghanistan as he put it. 

15 When he arrived in Afghanistan, Mr. Ginco went 

16 directly to the Taliban in Jalalabad even though that he 

17 knew that the Taliban harbored Mr. Bin lad. Mr. Ginco, 

18 nevertheless, implies that he was forced to join the 

19 Taliban. He went to a guesthouse with Taliban fighters 

20 where he was forced to clean heavy weaponry. He then 

21 claims he was forced to go to al Farouq and train on an 

22 assortment of other weapons. 

23 A closer look at Mr. Ginco's statements, 

24 however, reveals that at each juncture he in fact chose 

25 to remain with the Taliban when given the choice to also 
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1 go home. 

2 Finally, after the Taliban supposedly forced him 

3 to become a soldier, Ginco claims that they had a change 

4 of heart and falsely concluded that he was a spy and 

5 threw him in jail. Mr. Ginco steadfastly maintained that 

6 he was not a spy until he was rescued by the Northern 

7 Alliance to conclude his unlikely scenario in espionage. 

8 When Mr. Ginco was found by the Northern 

9 Alliance, he lied to them about his stay in Afghanistan. 

10 He told them that the Taliban had thrown him into prison 

11 when he first arrived at Jalalabad, but he did not tell 

12 them that he had cleaned Taliban weapons at a Taliban 

13 guesthouse or trained at al Farouq. 

14 The United States took Mr. Ginco and four other 

15 inmates of the Taliban prison into custody as enemy 

16 agents In January of 2002. 

17 Again, upon closer scrutiny, Mr. Ginco's story 

18 is not credible. He chose to stay with al-Qaeda and the 

19 Taliban at every critical juncture. He remained with 

20 them until they began to suspect that he was a spy. He 

21 denied being a spy until he was liberated by the Northern 

22 Alliance and upon rescue he lied to the Northern Alliance 

23 and did not begin to tell anyone the truth until his lies 

24 were discovered. 

25 Now, the United States did nothing to invite 
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1 this war inside of Afghanistan, but our nation did 

2 respond swiftly following 9/11. As this Court is aware, 

3 the response has included both the prevention of future 

4 attacks and the irradiation of terrorist and those who 

5 harbor. This is what the Congress directed the President 

6 to do on September 18, 2001, when it passed the 

7 authorization to use military force. 

8 Obviously I cannot specifically comment on much 

9 of the evidence in this case as it remains classified; 

10 but to briefly conclude, like many other terrorist 

11 recruits, Mr. Ginco traveled to Afghanistan and trained 

12 with the Taliban and al-Qaeda at al Farouq. At each step 

13 of the way Ginco chose to affiliate with the al-Qaeda and 

14 Taliban to receive military training from these enemy 

15 organizations. Before he took any action to dissociate 

16 himself from these organizations, they instead took 

17 action against him and accused him falsely according to 

18 Mr. Ginco of spying for the United States. 

19 Our subsequent classified opening will provide 

20 additional detail confirming Mr. Ginco's own story 

21 showing his cOllmitment to jihad in support of the Taliban 

22 and provide cogent connections to the general information 

23 which has been alluded to here. 

24 As the Court is aware, these cases are not 

25 presented in a criminal context. The military 



1 intelligence community is not bound to maintain a chain 

2 of custody, to keep an evidence locker or give Miranda 
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3 warnings or to make decisions in the global war on terror 

4 based on the finer points of criminal procedure. 

S The military's detention of Mr. Ginco is based 

6 upon credible intelligence information that he as a part 

7 of an enemy force took up arms against the United States. 

8 The intelligence professionals who gather the information 

9 upon which we rely had no reason to believe that this 

10 intelligence information would ever needed to be used in 

11 a proceeding such as this. Their focus, rather, was on 

12 identifying, locating and stopping individuals who 

13 threatened the United States in a wartime setting. 

14 As such, this Court should continue to reject 

lS any attempt to transform these proceedings into a 

16 criminal trial. 

17 Addressing one point that the Court brought up 

18 in our last pretrial proceeding with respect to the 

19 Basardah continuing threat assessment limitation that was 

20 placed on the Court by Judge Huvelle, we would first 

21 point out that this is not supported by the language of 

22 the authorization to use military force. It is not 

23 supported by the language of Hamdi, and Judge Huvelle has 

24 subsequently indicated that that decision was limited to 

2S its facts. 
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1 We would point out that no previous Court has 

2 applied such a standard, and the Government in previous 

3 cases have not been making any showing of continuing 

~ threat as a part of the reason to maintain detainees at 

5 Guantanamo. 

6 THE COURT: Let's put that aside for a minute. 

7 Let me just ask you this question. Is it going to be the 

8 Government's position that at the time he was taken into 

9 custody by the United States, which was I believe 

10 something in the order of a year and a half after he had 

11 been put in prison by the Taliban and al-Qaeda, put aside 

12 the issue of whether he was tortured by the Taliban and 

13 al-Qaeda. Put that aside. Mr. Sady says he was. We 

14 will put that aside for a moment. 

15 The Government might not even be contesting 

16 that, but he was imprisoned by them -- I don't think 

17 that's in contest - for about a year and a half or more 

18 prior to the United States taking him into custody. 

19 At the time he was taken into custody by the 

20 United States, would it be your position that he was at 

21 that time still a supporter of and a part of Taliban and 

22 al-Qaeda forces? 

23 

24 

MR. WALTHALL: Yes, your Honor. 

THE COURT: Or was it because of his conduct 

25 over a year and a half earlier that he continued to 



1 somehow or other qualify for enemy combatant status at 

2 the point when you took him into custody? 

3 MR. WALTHALL: Your Honor, our position is that 

4 based both on his prior conduct, his recruitment, 

5 enlistment really, training and his actions that he is 

6 justifiably held and detained in Guantanamo as he never 
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7 had an opportunity to or never did withdraw or change his 

8 position with respect to that until he was overtaken by 

9 events. So our position is in fact that at the time he 

10 was taken he was still a part of the al-Qaeda and the 

11 Taliban. 

12 THE COURT: So presumably it would follow from 

13 that that at the time he was taken into custody, 

14 notwithstanding the year and a half he spent in Taliban 

15 and a1-Qaeda jails, that the United States' position is 

16 going to be something in the order of he was still viewed 

17 as a threat to return to assisting and supporting Taliban 

18 and al-Qaeda in the future; is that right? 

19 MR. WALTHALL: Not necessarily, your Honor. I 

20 think that this continuing threat assessment is not a 

21 limitation 

22 

23 

THE COURT: Okay. 

1'1R. WALTHALL: of the right of the United 

24 States to hold enemy combatants. 

25 THE COURT: Okay. So that's going to be your 
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1 position that that's irrelevant? 

2 

3 

MR. WALTHALL: Yes. 

THE COURT: Okay. Very good. Do you have 

4 anything else? 

5 MR. WALTHALL: That's pretty much it. I would 

6 just conclude that I would ask the Court and respectfully 

7 submit that the evidence in the Petitioner Ginco's case 

8 will establish by a preponderance that he is lawfully 

9 detained by the United States. 

10 THE COURT: Mr. Walthall, thank you. That 

11 brings to a conclusion the nonclassified opening 

12 statements for both sides in this merits hearing on the 

13 petition that's been filed by Mr. Ginco. 

14 Now, the next time we reconvene in an open 

15 setting like this will be when the Court announces its 

16 decision with regard to the petition in a nonclassified 

17 setting such as this. I cannot give you an exact date 

18 when that will occur because obviously the Court has to 

19 study closely not only the documents that have been 

20 submitted by both sides, but also today's hearings and 

21 whatever portion of tomorrow is taken up with these 

22 hearings. 

23 But based on prior experience I think I can say 

24 with confidence that I will probably be announcing that 

25 decision within about two weeks, roughly two weeks. That 



1 will be followed by a classified opinion that will be 

2 released to the attorneys for both sides through the 

3 Court Security Officer at a later point after that, 

4 probably within a week or two after that. 

5 So this will bring to a conclusion the 
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6 nonclassified portion of this merits hearing, and we are 

7 going to take a IS-minute break to get set up and then we 

8 will reconvene for the classified portion of the opening 

9 statements by both sides. Thank you, counsel. 

10 MR. LESLEY: Judge, this is Brian Lesley at 

11 Guantanamo, if I may ask a procedural question. 

12 

13 

THE COURT: Go ahead. 

MR. LESLEY: Does that mean that the Court will 

14 not be reconnecting with Guantanamo today? I need to 

15 tell the people here whether we are going to be on 

16 standby the rest of the day or what's going on here. 

17 THE COURT: That's exactly correct. We will not 

18 be reconnecting with you. 

19 

20 

MR. LESLEY: Thank you. 

MR. SADY: Your Honor, I understand that there 

21 has been some effort to set up a telephone call so I 

22 would be able to speak with Mr. Ginco over the noon hour 

23 through 

24 

25 

THE COURT: That's fine. 

MR. SADY: I am not sure what the mechanics are, 
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1 though. 

2 THE COURT: That's fine. You all can work that 

3 out off the record, but the Court has always permitted 

4 and does as part of its Case Management Order the 

5 opportunity for detainee counsel to speak over the 

6 telephone to his client during the course of the hearing 

7 day. So you work that out with the people at the 

8 Department of Defense, and you can do that at the lunch 

9 break or whenever this afternoon that works. 

10 MR. SAD-::{: Thank you. 

11 THE COURT: Okay. Very good. 

12 1'1R. LESLEY: So we will stay here and be at this 

13 number which counsel can attain from the Clerk then. 

14 THE COURT: All right. We will work it out with 

15 you. Thank you. 

16 (Whereupon, at 11:32 a.m., the proceedings were 

1 7 concluded.) 

18 
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