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Specific Case Plea Language Creating Money
Judgment
•

Money Judgment: By signing this agreement,
defendant knowingly and voluntarily forfeits all right,
title, and interest in and to a $15,000.00 money
judgment pursuant to 21 U.S. C. § 853, which
defendant admits are proceeds obtained directly or
indirectly as a result of said violations as set forth in
Count 1 of the Superseding Indictment.

US ATTORNEY’S OFFICE
Katie de Villiers (used to be Katie Lorenz)
Chief, Asset Recovery & Money Laundering Division
Forfeiture Counsel: Steve Mygrant, Amy Potter
Financial Litigation Unit: Kathleen Bickers, Jeri Duarte (paralegal)

Thank you for your interest in becoming a participant of the
Department of Justice Equitable Sharing Program (Program). Through
this Program, the Department of Justice distributes an equitable share
of forfeited property and proceeds to participating state and local law
enforcement agencies that directly participate in an investigation or
prosecution that result in a federal forfeiture. The Equitable Sharing
Program is governed by the policy set forth in the Guide to Equitable
Sharing for State and Local Law Enforcement Agencies (April 2009),
updated interim guidance, and all Equitable Sharing Wires. An
electronic copy of the Guide, along with the other policy updates are
available on AFMLS public website (www.justice.gov/criminalafmls/equitable-sharing-program).

Asset Forfeiture Actions By USAO FY15

Philosophy
Crime does not pay
Create parity between defendants by individualized money
judgments

Apportion forfeiture or restitution among co-defendants
based on who is being most cooperative, who can afford to
pay back, who spent the most, other factors

EVIDENCE
• Law allows forfeiture of gross proceeds, not net.
• Bank deposits at time of sale = gross proceeds, easy to prove.
• Price of drug x informant’s claim of number of sales
• Money laundering = any deposited money
USAO Will be “conservative” when using circumstantial evidence

STATUTES
• CIVIL FORFEITURE: 18 U.S.C. § 981(a)
• CRIMINAL FORFEITURE: 18 U.S.C. § 982
• DRUG CASE FORFEITURE: 21 U.S.C. § 853

STATUTES
• AND: 28 USC 2461:
• If a person is charged in a criminal case with a violation of an Act of
Congress for which the civil or criminal forfeiture of property is authorized,
the Government may include notice of the forfeiture in the indictment or
information pursuant to the Federal Rules of Criminal Procedure. If the
defendant is convicted of the offense giving rise to the forfeiture, the court
shall order the forfeiture of the property as part of the sentence in the
criminal case pursuant to the Federal Rules of Criminal Procedure and
section 3554 of title 18, United States Code. The procedures in section 413
of the Controlled Substances Act (21 U.S.C. 853) apply to all stages of a
criminal forfeiture proceeding, except that subsection (d) of such section
applies only in cases in which the defendant is convicted of a violation of
such Act.

CASE LAW
• United States v. Newman, 659 F.3d 1235, 1241 (9th Cir. 2011):
“Criminal forfeiture is ... separate from restitution, which serves an
entirely different purpose.”
•United States v. Lo, 839 F.3d 777, 789–90 (9th Cir. 2016):
An appeal waiver can validly waive the right to appeal a forfeiture
order issued as part of the sentence regardless of whether the plea
agreement provides the defendant with a reasonably accurate
estimate of the amount of forfeiture or whether the defendant was
given adequate notice before a district court determined that amount.

RESTITUTION
• Victim & Witness Protection Act : 18 USC § 3663
• Crimes under title 18 and drug crimes
• CT may consider defendant’s assets in deciding whether to order restitution

• Mandatory Victim Restitution Act: 18 USC § 3663A
• Crimes of violence; property crimes under title 18 including those by fraud
and deceit; drug crimes. NOT COVERED: child pornography, gun possession,
bank larceny; money laundering;
• CT cannot reduce amount owed based on defendant’s assets but should set a
payment schedule based on defendant’s assets

Plea Agreement Language Matters
MVRA applies if plea agreement reflects charge bargaining:
(2) In the case of a plea agreement that does not result in a conviction
for an offense described in paragraph (1), this section shall apply only if
the plea specifically states that an offense listed under such paragraph
gave rise to the plea agreement.
18 U.S.C.A. § 3663A

Defendant’s Assets Do Matter
(2) Upon determination of the amount of restitution owed to each
victim, the court shall, pursuant to section 3572, specify in the
restitution order the manner in which, and the schedule according to
which, the restitution is to be paid, in consideration of—
(A) the financial resources and other assets of the defendant,
including whether any of these assets are jointly controlled;
(B) projected earnings and other income of the defendant; and
(C) any financial obligations of the defendant; including obligations to
dependents.
18 U.S.C.A. § 3664

RESTITUTION IN JUDGMENT

SCHEDULE OF PAYMENTS
Having assessed the defendant's ability to pay, payment 1 of the total criminal monetary penalties shall be as follows:
A.

B.
C.

D.

E.

~Lump

sum payment of $49,459.95 due immediately in full.
D not later than
, or
Din accordance with D C, D D, or D E below; or
~Payment to begin immediately (may be combined with~ C, DD, or DE below); or
~If there is any unpaid balance at the time of defendant's release from custody, it shall be paid in monthly installments
of not less than $50.00, or not less than 10% of the defendant's monthly gross earnings, whichever is greater, until paid in
full to commence immediately upon release from imprisonment.
D Any balance at the imposition of this sentence shall be paid in monthly installments of not less than$
, or
not less than IOo/o of the defendant's monthly gross earnings, whichever is greater, until paid in full to commence
immediately.
D Special instructions regarding the payment of criminal monetary penalties:

Plea Agreement Language

Plea Agreement Language
• Defendant understands and agrees that the total
amount of any monetary judgment that the court
orders defendant to pay will be due and payable
immediately.

Plea Agreement Language
c. Potential Breach: The defendant's failure to timely
and accurately complete and sign the financial
statement, and any update thereto, may, in addition to
any other penalty or remedy, constitute the
defendant's failure to accept responsibility under
U.S.S.G § 3El.l and be deemed a material breach of this
agreement.

Plea Agreement Language
• Defendant further understands and agrees that
pursuant to Title 18, United States Code, Section
3614, defendant may be resentenced to any sentence
which might have originally been imposed if the court
determines that defendant has knowingly and willfully
refused to pay a fine or restitution as ordered or has
failed to make sufficient bona fide efforts to pay a fine
or restitution.

Plea Agreement Language
• Additionally, defendant understands and agrees that
the government may enforce collection of any fine or
restitution imposed in this case pursuant to Title 18,
United States Code, Sections 3572, 3613 and 3664(m),
notwithstanding any initial or subsequently modified
payment schedule set by the court.

Plea Agreement Language
• Pursuant to Title 18, United States Code, Section
3612(b)(F) defendant understands and agrees that
until a fine or restitution order is paid in full,
defendant must notify the United States Attorney’s
Office of any change in the mailing address or
residence address within 30 days of the change.

SUMMARY
• Advise client re forfeiture and restitution; could affect spouse’s
property, client’s life long after sentence is done.
• Assess possible loss to victims and expenses for medical and
psychiatric care
• In a drug case, consider asking AUSA if forfeiture counsel involved,
include forfeiture in negotiations.
• Review judgment carefully; consider a hearing on client’s ability to
pay and need to support others

PRE-TRIAL RELEASE
• Meeting with Magistrate Judges; Goal = more pre-trial release
• Oregon release rate: 57%; W. Dist. Washington 74%
• No difference in failure rates

• Statistics show higher failure rate if low level defendants are kept in
custody even 1-2 days before pretrial release
• Oregon releases more high risk offenders than average; detains more
low and medium risk offenders

PTRA

PTRA

Detention Hearing Not Always Allowed
• 18 USC 3142(f)
• (f) Detention Hearing. - The judicial officer shall hold a hearing to
determine whether any condition or combination of conditions set
forth in subsection (c) of this section will reasonably assure the
appearance of such person as required and the safety of any other
person and the community -

(1)upon motion of the attorney for the Government, in a case
that involves –
(A) a crime of violence, sex trafficking of minors, terrorism,
(B) an offense with a max of life or death penalty
(C) drug offenses with max of at least 10 years
(D) any felony if defendant has 2 convictions for the
above
(E) any felony that involves a minor victim or possession or
use of a firearm or dangerous weapon, or involves a failure to
register,
or ….

(2) upon motion of the attorney for the Government or
upon the judicial officer's own motion in a case, that
involves –
(A) a serious risk that such person will flee; or
(B) a serious risk that such person will obstruct or attempt
to obstruct justice, or threaten, injure, or intimidate, or
attempt to threaten, injure, or intimidate, a prospective
witness or juror.

Other Pre Trial Release Issues
• Don’t accept ICE detainer as reason for detention. Two cases for this
district by Schatz and Freccero have made great law on this.
• Ask Court to order that AUSA tell ICE not to interfere with its release
order.

