
Advice to New Commissioners: The U.S. Sentencing
Commission Should Address the Failure of the Bureau
of Prisons to Adequately Implement Statutes That Reduce
Prison Time

I. Introduction
As the U.S. Sentencing Commission revives after years
without a quorum, a top priority should be addressing
a statutory duty that has been neglected since the Com-
mission’s inception: the mandatory obligation, under 28
U.S.C. § 994(g), to “make recommendations concerning
any change or expansion in the nature or capacity of [cor-
rectional] facilities and services that might become neces-
sary as a result of the guidelines promulgated.” In 1987,
when the Federal Sentencing Guidelines came into effect,
there were fewer than 50,000 prisoners in the federal sys-
tem; since then, that number has tripled to more than
150,000 federal prisoners. Although Congress has repeat-
edly provided options and directives that would reduce the
time defendants spend in prison, the Federal Bureau of
Prisons (BOP) has failed to implement the full scope of the
available authority, resulting in expensive and pointless
overincarceration.

The newly constituted Commission’s role in making
recommendations to the BOP is informed by history:
the thirty-five years since the effective date of the Sen-
tencing Reform Act. Congress “intended that the
Commission make recommendations as to any
changes in th[e correctional system’s] capacity that it
believes to be necessary in light of its sentencing
guidelines.”1 Nevertheless, to date, the Commission has
done little to exercise its recommendation mandate,
despite the need to balance the greater length of
guidelines sentences with full availability of ameliora-
tive programming.

With a new BOP Director coming aboard, now is the
time to exercise that authority. The Commission should
prioritize making recommendations based on the practical
realities of how the BOP carries out its responsibilities. A
decade ago, the Government Accountability Office and the
Federal Public and Community Defenders provided infor-
mation regarding a wide range of simple and fair reforms
that could be implemented without new legislation to close
the huge gap between what sentencing statutes allow and
how the BOP carries out its authority,2 yet little change
resulted. Many of those same simple reforms remain

available today, with additional ameliorative statutes now
in play.

This Article looks first to the history that demonstrates
the urgent need for the Commission to act now to provide
specific programmatic advice to the BOP. Setting out the
statutory bases and history of implementation under each
ameliorative statute, it then offers thirteen specific recom-
mendations that the Commission should make to the BOP,
regarding six ameliorative programs: community correc-
tions, the Residential Drug Abuse Program (RDAP), sen-
tence computation rules, consecutive/concurrent
sentencing rules, boot camp, and earned time credits. Each
of the suggested recommendations calls for simple
administrative fixes, without any new legislation, and each
recommendation could conserve millions in taxpayer dol-
lars and permit men and women to return to their families
days, weeks, and months earlier. The key recommendations
can be summarized as follows:

� Increase the availability of community corrections
commensurate with repeated statutory directives for
greater use of residential reentry centers and home
confinement (18 U.S.C. § 3624(c)).

� Expand eligibility and availability of sentence
reductions under RDAP by (1) allowing individuals
with detainers to both participate in the program and
receive sentence reductions, (2) maximizing the
length of sentence reductions and community cor-
rections for those who successfully complete the
residential program, and (3) eliminating mere fire-
arm possession as a disqualification for sentence
reductions (18 U.S.C. § 3621(e)).

� Eliminate three sentence computation rules that
create longer sentences: (1) pretrial custody credit
should include time in immigration detention (18
U.S.C. § 3585(b)); (2) state concurrent sentences
should receive either pretrial custody credit or nunc
pro tunc designation to avoid creating de facto con-
secutive sentences (18 U.S.C. §§ 3584(a) and 3585(b));
and (3) good time credits should be awarded for time
in state custody on partially concurrent sentences (18
U.S.C. §§ 3585(b), 3584(a), and 3624(b)).
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� Implement broader statutory and guideline stan-
dards to file compassionate release motions any time
extraordinary and compelling reasons exist, leaving
to the sentencing judge the decision whether the
sentence reduction should be granted (18 U.S.C. §
3582(c)(1)(A)(i)).

� Revive the boot camp program to provide nonviolent
offenders sentence reductions and expanded com-
munity corrections (18 U.S.C. § 4046(a) and 28
C.F.R. § 524.31(b)).

� Fully implement the First Step Act’s earned time
credit program (18 U.S.C. §§ 3632(d) and
3624(g)).

II. The Need for Commission Action and the Existing
Statutory Bases for Reform

A. In the Absence of the Sentencing Commission
Exercising Its Statutory Obligation to Make
Recommendations Regarding Correctional Resources
and Programs, Individuals Have Served More Time
Than Necessary in Prison

The Commission has defined itself, for the most part, by
developing the Sentencing Table’s offense levels and
criminal history categories, amending the guidelines,
and studying the effects of guidelines and sentencing
statutes. Although these front-end functions guide the
sentences imposed, the execution of sentences—back-
end policies and practices—has largely been ignored.
But Congress understood connection between the sen-
tences imposed and how those sentences are carried out.
It directed that the Commission “shall make recom-
mendations concerning any change or expansion in the
nature or capacity of [penal, correctional, and other]
facilities and services that might become necessary as
a result of the guidelines promulgated pursuant to the
provisions of this chapter.”3

The Commission’s statutory role in providing recom-
mendations is essential. Prisoners themselves are virtually
voiceless regarding their conditions of confinement.
Advocacy groups’ suggestions can be administratively
shrugged off. Litigation carried out by the few attorneys
with the expertise to make their way through the procedural
quagmire of administrative law face the limitless resources
of a multi billion-dollar agency that takes advantage of every
procedural obstacle. The Commission has unique power to
offer insight and influence, given its institutional expertise
and statutorily conferred authority.

As the United States has achieved notoriety for its rates
of incarceration,4 the Commission has occasionally taken
steps to offset overly punitive sentencing, such as its work
against the discriminatory and irrational 100:1 crack to
powder cocaine ratio and the general reduction of Drug
Quantity Table offense levels in Amendment 782. But on
back-end resources and programs, the Commission has
been mostly silent. Meanwhile, federal prisoners’ sentences

are de facto increased by the BOP’s weak or nonexistent
implementation of ameliorative statutes.

For example, the Commission developed the Sentenc-
ing Table’s months in prison assuming, based on 18 U.S.C.
§ 3624(b), that individuals would receive good time credits
at the rate of fifty-four days per year, or 15% of the sentence
imposed.5 In implementing the same statute, however, the
BOP provided only forty-seven days for every year of the
term of imprisonment, or 12.8% good time credits, by
granting credit based on the time actually served rather
than the sentence imposed.6 Despite years of controversy
over good time credits, the Commission did nothing to
either adjust its own sentencing tables or recommend that
the BOP implement the good time credit statute consis-
tently with the Commission’s calibration. Finally, in the
First Step Act of 2018, Congress clarified that the Com-
mission’s means of calculating good time credit was
correct.7 But in the meantime, for thirty-one years, well-
behaved prisoners have been over-serving time in prison by
days, weeks, and months—with millions of taxpayer dollars
wasted.8

In deciding whether to act on its congressional power to
make recommendations to the BOP, the reanimated
Commission may ask itself: Why would the BOP be stinting
in providing inmates with sentence reductions, community
corrections, credit for time served, and good time credit
authorized by statute? After years of litigating against the
BOP, I cannot provide the “why,” but I can attest to the
existence of a deeply entrenched institutional bias that—
despite overcrowded prisons and dangerous staff-to-inmate
ratios—always bends toward greater prison time. The his-
tory of each recommendation demonstrates the BOP’s
institutional resistance to ameliorative reform and the need
for Commission advocacy.

B. Each Recommendation Has the Potential to Reduce
Unnecessary Prison Time Through Administrative
Action Based on Existing Statutory Language

Since the effective date of the guidelines era, the problem
of overincarceration has been well known but ineffec-
tively addressed. Even the Department of Justice, in
a 1994 study that led to the RDAP and boot camp pro-
grams, recognized that sentences for nonviolent offen-
ders were too long, and even longer for noncitizens.9 Yet,
while ameliorative statutes exist, the history of each back-
end program discussed in this Article—from community
corrections, to sentence reductions and sentence calcu-
lations, to compassionate release—illustrates the same
pattern of unnecessary prison time served due to BOP
inaction or stinting implementation. Thus, each of the
suggested recommendations the Commission should
make to the BOP originates in the statutes enacted as part
of the Sentencing Reform Act or by later amendments,
and each can be administratively implemented to reduce
prison time without the need for any new legislation.
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III. Suggested Sentencing Commission
Recommendations to the Bureau of Prisons

A.The Sentencing Commission Should Recommend
Greater Use of Community Corrections Under 18
U.S.C. § 3624(c)

When Congress abolished parole in the Sentencing Reform
Act, the statute left in place a mechanism for “prerelease
custody,” also known as “community corrections”—placing
federal prisoners in the community for a period of adjust-
ment near the end of their terms of imprisonment and
before the commencement of their terms of supervised
release. Persons in community corrections—residential
reentry centers and home confinement—continue to be in
the custody of the BOP serving their terms of imprison-
ment. The determination of transfer to community cor-
rections is based on the same individualized factors listed
in 18 U.S.C. § 3621(b) that guide institutional placement.
Congress has consistently placed increasing emphasis on the
importance of community corrections to promote rehabili-
tation, to bring down prison populations, and to save tax-
payer money on incarceration ($120.59 per prisoner per day
for federal prison, $97.44 for residential reentry centers,
$55.00 for home confinement).10 But the BOP has not fol-
lowed the congressional lead on greater access to residential
reentry centers, even cutting back in recent years on their
limited availability. The Commission should recommend
expansion of residential reentry centers and home confine-
ment and the adoption of rules maximizing their use.

Recommendation 1. The BOP should expand its capac-
ity for community corrections by providing more fund-
ing for existing resources and contracting with more
reentry centers to house individuals closer to their per-
manent residences.
The Sentencing Reform Act originally said very little about
what constituted pre-release custody, but it required that
the BOP “shall”—to the extent practical—assure that
“a prisoner serving a term of imprisonment spends a rea-
sonable part, not to exceed six months, of the last 10 per
centum of the term to be served under conditions that will
afford the prisoner a reasonable opportunity to adjust to
and prepare for his re-entry.”11 In 1990, Congress added
home confinement as an authorized component of pre-
release custody.12 And for almost twenty years, community
corrections received little congressional attention.

Since then, Congress has consistently ramped up the
expected use of community corrections. In April 2008, with
strong bipartisan support, Congress passed the Second
Chance Act, which doubled the permissible time for pre-
release custody to community corrections from six months
to one year.13 The new one-year maximum includes both
placement in a residential reentry center and home con-
finement of up to six months or 10% of the sentence,
whichever is less.14

In a separate section of the Second Chance Act, Con-
gress created a “Federal prisoner reentry initiative,” con-
firming its goal to expand the use of community

corrections.15 The initiative directed the Attorney General
and the BOP, subject to available appropriations, to use “the
maximum allowable period in a community confinement
facility” as an incentive for participation in programming.16

The initiative also directed the Attorney General “to modify
the procedures and policies” to improve transition to the
community.17

Following the Second Chance Act, Congress continued
to encourage expanded use of community corrections. In
the First Step Act, Congress amended § 3621(b) to require
that the BOP place defendants in facilities, which include
residential reentry centers, “as close as practicable to the
prisoner’s primary residence,”18 and amended § 3624(c)(2)
to direct that the BOP “shall, to the extent practicable, place
prisoners with lower risk levels and lower needs on home
confinement for the maximum amount of time permitted
under this paragraph.”19 Most directly, Congress stated,
“The Director of the Bureau of Prisons shall ensure there is
sufficient prerelease custody capacity to accommodate all
eligible prisoners.”20 Then, in response to the nationwide
coronavirus pandemic, Congress passed the CARES Act,
which expanded the potential time a prisoner may spend on
home confinement during the emergency.21

Despite Congress’s authorization of more and longer use
of community corrections, the BOP has cut back on contracts
and defunded reentry centers. As documented in submis-
sions to the BOP and to Congress, the BOP’s practices have
shrunk the ability to provide community corrections by

� failing to renew contracts with reentry centers and
doing so without consulting the chief judge of the
judicial district affected;

� decreasing the number of reentry beds and signifi-
cantly reducing the minimum number of beds for
which it will guarantee payment; and

� decreasing the amount of pre-release time, with the
average length “likely to decline to about 120–125
days.”22

As a consequence, many people are left without adequate
reentry services. In Oregon, after the Lane County Sheriff
ended its contract with the BOP to provide reentry services,
the BOP withdrew its solicitation for a new reentry center,
eliminating beds for men and women coming home to
central Oregon. Similarly, the BOP cut the number of beds
under contract at Portland’s Northwest Regional Reentry
Center in its last contract revision, from 120 beds to 76
beds, reducing services by more than a third. Oregon is just
one example of the nationwide failure to provide local
resources for the critical task of transitioning citizens from
prisons to our communities.23

The BOP’s reduced support of community corrections
runs exactly opposite to congressional policies expanding
the availability of rehabilitative resources that return indi-
viduals to their families and communities sooner. The
Commission should strongly recommend increased use of
community corrections as individuals complete their terms
of imprisonment.
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Recommendation 2. The BOP should promulgate a reg-
ulation guiding community corrections placement pur-
suant to 18 U.S.C. § 3624(c)(6) that includes: (a) the
presumptive maximum use of pre-release community
corrections; (b) earlier placement in reentry centers fol-
lowed by home confinement if, in the absence of the
CARES Act emergency, home confinement is limited to
six months; and (c) clear directives to eliminate the
informal six-month-or-less norm for community
corrections.
In the Second Chance Act, when Congress expanded
community corrections authority from six months to one
year, it also directed the BOP to promulgate regulations
within ninety days regarding the “sufficient duration” of
community placements:

The Director of the Bureau of Prisons shall issue reg-
ulations not later than 90 days after enactment,
which shall ensure that placement in a community
correctional facility is

(A) conducted in a manner consistent with § 3621(b) of
this title;

(B) determined on an individual basis; and

(C) of sufficient duration to provide the greatest like-
lihood of successful reintegration into the
community.24

On October 21, 2008, “well past” the ninety-day dead-
line, the BOP issued an interim rule that did little more
than repeat the statutory language.25 The actual practice
on the ground remained unchanged, as informal rules
maintained the pre–Second Chance Act six-month limit
on community corrections absent exceptional circum-
stances.26 In any event, the interim rule was deemed
invalid because the BOP did not provide notice-and-
comment required by the Administrative Procedure
Act.27

Over a decade after the mandatory ninety-day deadline,
the BOP still has not promulgated a valid final regulation as
required by 18 U.S.C. § 3624(c)(6). Although advocacy
groups criticized the BOP’s proposed interim rule for its
failure to provide greater access to community correc-
tions,28 little has changed.

The Commission should recommend that the BOP
adopt the main themes of the 2011 comments on its interim
rule. First, the individualized decision regarding transfer to
community corrections should begin with a presumption of
the maximum available community corrections, with con-
siderations for delay informed by the individual designation
considerations in § 3621(b). Second, in the absence of the
pandemic emergency, the time in community corrections
should contemplate stacking the residential reentry com-
ponent on available home confinement to reach the maxi-
mum available pre-release custody. Third, the rule should
explicitly reject the pre–Second Chance Act six-month limit
to community corrections.

B. The Sentencing Commission Should Recommend
Greater Use of Sentence Reductions and Community
Corrections Under the Residential Drug Abuse
Program Authorized by 18 U.S.C. § 3621(e)

In 1990, Congress mandated the creation of BOP programs
to address prisoners’ needs for substance abuse treatment,
which included in-prison residential treatment: RDAP.29

But few prisoners enrolled in the rigorous residential pro-
gram. In 1994, Congress enacted 18 U.S.C. § 3621(e)(2)(B)
to incentivize participation in RDAP by offering a sentence
reduction of up to one year for nonviolent offenders.30

Congress explicitly recognized reduction of prison over-
crowding as a benefit of the program: “To the greatest
extent possible, BOP shall prioritize the participation of
nonviolent offenders in [RDAP] in a way that maximizes the
benefit of sentence reduction opportunities for reducing
the inmate population.”31

The Commission has found RDAP effective at reducing
recidivism.32 But the BOP has systematically underutilized
the statutory authority to reduce sentences in three basic
ways: (1) by failing to allow prisoners with detainers to
participate; (2) by only allowing participation at the end of
the sentence, resulting in shorter sentence reductions; and
(3) by disqualifying individuals with mere gun possession
from early release.

Recommendation 3. The BOP should allow all statu-
torily eligible prisoners, including those with detainers,
to participate in RDAP and receive the § 3621(e) sen-
tence reduction.
Beginning in 1997, Congress required the BOP to provide
residential treatment to “all eligible prisoners.”33 Congress
defined the term “eligible prisoner” with only two criteria:
a documented substance abuse problem and a willingness
to participate in residential treatment.34 The statute also
defined “residential substance abuse treatment” as in-
prison individual and group treatment, set apart from the
general prison population, lasting at least six months.35 The
statutory early release incentive is available to a subset of
eligible prisoners: those with nonviolent offenses who
successfully complete the residential program.36

As first implemented, the BOP permitted all “eligible
prisoners” to participate in RDAP and to receive the early
release incentive if they met the statutory nonviolent
offense criteria, regardless of detainers.37 Since then,
however, the BOP has administratively disqualified indivi-
duals with detainers—either for an immigration hold or
due to a pending state case—from participating in RDAP
and receiving the available sentence reduction, despite the
mandatory statutory language regarding participation.38

How did this happen? Although the statute clearly
defines residential treatment as in-prison treatment, the
BOP added a new community-based component, to be
completed during pre-release custody. This effectively
excluded from RDAP participation anyone ineligible for
community corrections—those with immigration holds or
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state detainers. The BOP based its new requirement on
a misconstrued comment from the American Psychiatric
Association (APA) that favored more than one monthly
session during the transitional component of RDAP—the
time in BOP custody between residential treatment and
release.39 Although the APA corrected the BOP’s erroneous
understanding of its comment, explaining that all eligible
prisoners should benefit from RDAP, regardless of detai-
ners,40 the BOP’s regulation continues to exclude thou-
sands of prisoners with detainers from eligibility for the
sentence reduction by adding a third requirement for sen-
tence reduction eligibility found nowhere in the statute: the
ability to participate in community corrections.41 For citi-
zens of other countries, the disqualification not only pre-
cludes participation in a beneficial treatment program, but
prevents them from receiving sentence reductions available
to similarly situated U.S. citizens whose sentences can be
reduced by up to a year.

The BOP had an institutional incentive to adopt this
narrower and statutorily suspect definition of “all eligible
prisoners.” After originally reporting shortfalls in RDAP
availability, the BOP simply redefined “eligible prisoners”
to exclude those who could not be transferred to commu-
nity corrections because of detainers.42 Thus, the BOP
administratively cut, with no statutory basis, the 33.6% of
the 56,926 defendants sentenced in 2021 who were not
U.S. citizens, plus those with state detainers, from the
ability to even participate in RDAP.43

The Commission should strongly recommend that all
eligible prisoners be able to participate in RDAP and to
receive the sentence reduction incentive for successful
completion of the in-prison residential and transitional
components, if statutorily eligible, regardless of detainers.
The Commission’s recommendation not only would
address overincarceration and rehabilitation but would
carry out the statutory duty to avoid unwarranted dispari-
ties, especially disparities that frequently involve harsher
treatment for racial minorities from other countries.

Recommendation 4. The BOP should encourage maxi-
mum sentence reductions and community corrections for
successful completion of RDAP through earlier entry
and greater availability of the program.
The sentence reduction authorized by Congress for suc-
cessful completion of RDAP is “up to one year.” But the
BOP has consistently granted less than one year. The main
reason for this insufficient utilization of statutory relief is
that prisoners are not placed in RDAP until close to their
projected release date. The lack of beds available in the
program often results in a glut of need as sentences
approach expiration.

Failing to fully implement the § 3621(e) sentence
reduction program is inconsistent with Congress’s aim for
the program to “maximize[] . . . opportunities for reducing
the inmate population.”44 In Close v. Thomas, the Ninth
Circuit commented that the BOP’s stinting administration
of RDAP and the program’s “insufficient capacity” had

“created a troubling situation that calls for a legislative or
regulatory remedy.”45

By delaying entry and having insufficient beds, the BOP
not only shortens sentence reductions but also limits time
in community corrections. Even before the First Step Act,
BOP rules favored maximum community corrections for
RDAP participants.46 Under the First Step Act’s earned
time credit program, RDAP is an evidence-based recidivism
reduction program that authorizes even earlier community
corrections.47 And in-prison transitional programming is
available when completion of the residential component
results in additional time before community corrections
placement or release. By following its own policies on
community corrections, the BOP can increase the length of
RDAP sentence reductions and decrease time behind
prison walls.

The regulatory fix is easy: expand the availability of this
excellent program and do not delay entry. The Commission
should recommend that the BOP fund sufficient beds for
all eligible prisoners, that participants should be able to
enter RDAP earlier in their terms of imprisonment, and
that the BOP should improve the in-prison transition pro-
gram after the residential component is completed.

Recommendation 5. The BOP should not categorically
disqualify nonviolent offenders from § 3621(e) sentence
reductions based on the mere possession of firearms.
The sentence reduction statute broadly authorizes sentence
reductions to any “prisoner convicted of a nonviolent
offense” who successfully completes RDAP. But the BOP
has greatly narrowed eligibility by treating the mere pos-
session of a firearm as a disqualification.48 The BOP has
had trouble administratively articulating a reason for this
disqualification, and there is no empirically based justifi-
cation for the disqualification.

The initial litigation regarding gun possessors estab-
lished that they are statutorily eligible nonviolent offenders
within the meaning of § 3621(e). In May 1995, the BOP
promulgated a regulation that defined the statutory term
“nonviolent offense” as the converse of “crime of violence”
as defined in 18 U.S.C. § 924(c).49 At the same time,
through a program statement, the BOP deemed individuals
to be statutorily ineligible for a sentence reduction based on
convictions involving the mere possession of a firearm,
including being a felon in possession of a firearm (18
U.S.C. § 922(g)) or drug trafficking with a two-level specific
offense characteristic for possession of a weapon.50 The
courts generally held that the program statement was
inconsistent with the statute because, under the relevant
statutes, gun possession and drug trafficking are nonviolent
offenses.51

After the first wave of litigation, the BOP conceded that
gun possessors were statutorily eligible for sentence
reductions but published an interim rule and accompa-
nying program statement that modified the crime of vio-
lence construct by substituting the Director’s discretion to
disqualify § 922(g) offenders and drug offenders with
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a gun enhancement.52 Ultimately, the Supreme Court
upheld the BOP’s discretionary authority to disqualify
additional classes of statutorily eligible prisoners from the
sentence reduction incentive.53 But the lower courts, over
years of litigation, found the interim rule invalid for vio-
lation of notice-and-comment under § 553(b) of the
Administrative Procedure Act,54 and a later iteration of the
same rule was deemed arbitrary and capricious under §
706(2)(A) because the BOP “failed to set forth a rationale
for its decision[.]”55 This litigation history explains why,
from 1995 to 2012,56 hundreds of gun-possessing defen-
dants were deemed eligible through court orders and BOP
Operations Memorandums that implemented Ninth Cir-
cuit decisions.

The BOP has generated empirical evidence that pris-
oners who successfully complete RDAP have lower rates of
recidivism.57 The same appears to be true regarding pris-
oners who were initially disqualified from the § 3621(e)
sentence reduction solely on the basis of gun possession
and then successfully completed RDAP. The BOP should
change its rule to establish that mere gun possessors, who
are nonviolent within the meaning of the statute, should be
deemed categorically eligible for sentence reductions for
successful completion of RDAP.

C. The Sentencing Commission Should Recommend
That the BOP Eliminate Sentence Computation Rules
That Increase Prison Time

The BOP administers sentences through the Sentence
Computation Manual.58 For years, the Manual has
increased sentences by failing to count time in official
detention, by creating de facto consecutive sentences, and
by failing to provide good time credits for the concurrent
portion of federal sentences served in state custody. The
BOP’s practices, which appear to be inconsistent with
the relevant statutes, are amenable to administrative cor-
rection to reduce overincarceration and to administer sen-
tences fairly.

Recommendation 6. The BOP should provide pretrial
custody credit for post-arrest time in immigration
detention because it constitutes official detention under
18 U.S.C. § 3585(b).
Congress specifically instructed that all pretrial time in
“official detention” after the offense should be credited
against the federal term of imprisonment, as long as the
time is not credited against another sentence.59 Defendants
can spend days, weeks, and sometimes months in immi-
gration custody before their first appearance in federal
court. Although immigration detention involves the same
lost liberty as other pretrial custody,60 the Manual instructs
sentence calculators to refuse to count that time as “official
detention.”61 The Ninth Circuit explicitly addressed the
BOP program statement and found it to be inconsistent
with the statute.62 Nevertheless, the BOP continues to fol-
low its Manual, creating dead time that prolongs incarcer-
ation for citizens of other countries.

Under the plain meaning of “official detention,” defen-
dants should receive credit for time served in U.S. Immi-
gration and Customs Enforcement (ICE) custody. Failure to
provide credit perpetuates unwarranted disparity of simi-
larly situated defendants. For example, a person who robs
a bank, who is first held in state custody for thirty days
before being released to federal custody when the state case
is dismissed, will receive full credit for the thirty days spent
in state custody against the federal bank-robbery sentence.
But a citizen of another country who spends thirty days in
ICE custody before being charged in federal court will not
receive credit against any later federal sentence. The Com-
mission should strongly recommend that the BOP delete
Manual language on immigration custody and explicitly
identify immigration custody as “official detention” for the
purposes of computing pretrial custody credit.

Recommendation 7. The BOP should eliminate de facto
consecutive sentences under 18 U.S.C. § 3584(b).
The BOP’s regional counsel once called the interaction
between state and federal concurrent and consecutive sen-
tences one of the “most confusing and least understood”
areas of federal sentencing law.63 The origin of that com-
plexity is the BOP’s interpretation of the pretrial custody
statute (§ 3585(b)) to treat a state concurrent sentence, even
one explicitly imposed to run concurrently with the prior
federal sentence, as “another sentence” that forecloses
federal credit. The following scenario is not unusual:

� A state arrest places a person in the state’s primary
jurisdiction.

� The federal prosecutor then files a writ of habeas
corpus ad prosequendum to pursue a federal pros-
ecution against the same person.

� The federal judge imposes a sentence that is silent
on whether the federal sentence should run con-
currently or consecutively with the yet-to-be-imposed
state sentence.

� After the federal prosecution is complete, the person
returns to state court, where the state judge orders
the state sentence to run concurrently with the fed-
eral sentence.

In this scenario, under the BOP’s existing policies, all of the
time in primary state custody is credited only against the
state sentence, even while the defendant is physically in
federal custody during the execution of the writ of habeas
corpus ad prosequendum. And the federal sentence does
not commence until the state sentence is fully satisfied.
Thus, the BOP executes such sentences as de facto con-
secutive, even though no judge ever ordered the sentence to
run consecutively and the state judgment explicitly intends
concurrency. This administrative decision increases time in
custody by months and years.

There are two simple solutions that would allow the
sentences in the above scenario to be executed concur-
rently, both as to pretrial credit and once the sentences are
imposed. First, the BOP should administratively deem an
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expressly concurrent sentence as not “another sentence”
within the meaning of § 3585(b).64 Then, the pretrial cus-
tody would be credited as any other sentence. Second, the
BOP should not make the quintessential judicial decision of
concurrency. Currently, once the federal sentence is
imposed, the BOP conducts its own evaluation of whether
the federal sentence should be allowed to commence while
the individual remains in state custody serving the state
sentence, through the discretionary nunc pro tunc (retro-
active) designation of the state facility for service of the
federal sentence. The constitutional problems with an
executive-branch agency usurping the judicial role of
deciding the concurrency questions are substantial.65 And
when the federal judgment is silent, respect for the state
judge’s concurrency decision avoids defendants serving
more time than any judge determined was necessary to
accomplish the purposes of sentencing.

The Commission should recommend that the BOP
revise its sentence calculation procedures to avoid de facto
creation of consecutive sentences. Instead, when the federal
judgment is silent and the state judgment orders concur-
rency, the BOP should execute the sentences to run con-
currently by not treating the state sentence as “another
sentence” for pretrial credit purposes or by requiring nunc
pro tunc designation to the state facility.

Recommendation 8. The BOP should provide good time
credits on time adjusted to achieve concurrency under 18
U.S.C. § 3624(b).
The BOP’s interpretation of § 3584(b) also creates problems
when, after a state sentence has been imposed, the federal
judge exercises authority under 18 U.S.C. § 3584(a) to run
the sentence concurrently. Because the BOP treats the state
judgment as “another sentence,” despite the federal judge’s
concurrency order, the time in state custody prior to arriv-
ing in federal court will not be credited under § 3585(b).
From the multiple amendments to U.S.S.G. § 5G1.3, the
general work-around, under the guidelines, has been for
the federal sentencing judge to adjust the term of impris-
onment down by the amount of time in state custody prior
to the federal sentencing, with a notation in the judgment
that the adjustment is to achieve concurrency due to the
manner in which the BOP forecloses prior custody credits
under § 3585(b).66

This awkward way of achieving full concurrency rou-
tinely creates unwarranted disparity because the BOP does
not consider the credited time in state custody to be part of
the federal sentence and refuses to award good time credits
under 18 U.S.C. § 3624(b) to well-behaved prisoners for that
time. This is different than how the BOP treats other types
of pre-sentence custody credit. For time credited under 18
U.S.C. § 3585(b), the BOP awards good conduct time credit,
even when that time is served in state custody. In response
to litigation regarding the disparities caused by forcing the
concurrent portion of a federal sentence—which can be
months or years long—to be served day-for-day, the BOP
asserted that sentencing judges may grant a further

variance to provide the good time credits: “A defendant
whose federal sentencing has been long delayed may seek
a variance based on the lost opportunity for good conduct
time credit, which the sentencing court has the discretion to
grant.”67

But variances are an inappropriate and inadequate way
of achieving full concurrency including good time credits.
Defendants would first need to be aware that they were not
going to receive good time credits, then realize, despite no
mention in the Guidelines Manual, that a variance should
be requested, then depend on discretion rather than the
BOP’s normal awarding of earned good time credits. And
the wholesale loss of good time credits can create large
unwarranted disparities by treating similarly situated
defendants differently in terms of actual custody, particu-
larly because the amount of time in state custody often
depends on whether the individual exercised various pre-
trial and trial rights. Thus, similarly situated defendants
end up serving varying times of actual custody based on the
failure to grant good time credits, even when the total
sentence intended by the judge is identical, based on the
arbitrary timing of sentencing.68

The Commission should recommend that the BOP
revise its sentence calculation rules to award good time
credits earned during the concurrent part of an adjusted
sentence.

D. The Sentencing Commission Should Recommend
That the BOP Revise Its Rule on Compassionate
Release Under 18 U.S.C. § 3582(c)(1)(A)(i) and
Submit Motions on Behalf of Eligible Prisoners,
Leaving Solely to the Judge the Decision Whether the
Motion Should Be Granted

The Sentencing Reform Act included the compassionate
release statute that, as originally written, authorized the
sentencing judge, only upon motion of the BOP, to reduce
the term of imprisonment after considering the factors set
forth in 18 U.S.C. § 3553(a), if “extraordinary and compelling
reasons” warrant such a reduction.69 Congress viewed §
3582(c) as a mechanism to fill the “substantial void in the
sentencing system” left by the repeal of discretionary judi-
cial review of sentences under old Rule 35(b) while provid-
ing a “safety valve” otherwise unavailable.70 “The approach
taken keeps the sentencing power in the judiciary where it
belongs, yet permits later review of sentences in particularly
compelling situations.”71

Congress expressly delegated to the Commission the
task of describing and providing examples of “extraordinary
and compelling reasons.”72 Until 2007, however, the
Commission failed to do so, leaving the BOP to create and
apply its own criteria. The BOP’s policies created in that gap
time were so restrictive that motions were rarely filed and
many individuals died before the agency even decided
whether to file.73 Federal defenders and advocacy groups
pointed out the numerous ways in which the BOP rules
thwarted congressional intent, particularly because the
BOP’s policies allowed it to assess other factors, besides the
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existence of extraordinary and compelling reasons, and to
refuse to exercise its motion-filing authority when it
thought the motion should be denied (which was almost
always).74 The BOP’s implementation of compassionate
release was recognized as a miserable failure, resulting in
needless and expensive incarceration.75

In 2016, the Commission expanded the definition of
“extraordinary and compelling reasons” and “encouraged”
the BOP in its gatekeeper role to bring motions for reduc-
tion in sentence more frequently, whenever a person met
the Commission’s criteria.76 The Commission also noted
that the BOP could find that extraordinary and compelling
reasons existed beyond those explicitly identified by the
Commission.77 But the BOP’s rules, although updated, did
not adopt all of the Commission’s standards and continued
to include prejudging whether the motion should be
granted, not simply whether extraordinary and compelling
reasons existed.78

Then the First Step Act changed everything by providing
an avenue for defendant-initiated compassionate release
motions.79 As the Commission has recognized, the courts
have developed a robust area of law construing
“extraordinary and compelling reasons” in the absence of
an applicable policy statement and have applied those
standards during the coronavirus pandemic, resulting in
thousands of reduced sentences.80 But only 1% of the
compassionate release motions originated with the BOP,
despite the First Step Act’s mechanisms encouraging such
filings.

Recommendation 9. The BOP should file compassionate
release motions when it factually identifies potential
extraordinary and compelling reasons, without prejud-
ging the merits of the sentence reduction, and it should
adopt Commission standards while expanding potential
reasons for compassionate release.
The Commission should recommend that the BOP
administer its part of the compassionate release statute in
three ways that assume its proper role while keeping sen-
tencing discretion with the judge.

First, the BOP should act quickly on reduction in sen-
tence requests. The amended statute permits persons in
prison to file their own motions directly with the sentencing
court thirty days after having submitted a request to the
warden. For cases of terminal illness, Congress specifically
required even swifter action. The BOP must “notify the
defendant’s attorney, partner, and family members that
they may prepare and submit” a request for compassionate
release on the defendant’s behalf within seventy-two hours
of the diagnosis, and the BOP must process sentence
reduction requests in those cases within fourteen days.81

These provisions should result in the BOP making deci-
sions whether or not to file sentence reduction motions
without waiting for exhaustion of prisoners’ requests.

Second, the BOP should eliminate the policies under
which it prejudges the merits of a compassionate release
motion instead of simply identifying the potential factual

bases for extraordinary and compelling reasons. As the
Commission and Congress recognize, whether a motion to
reduce sentence should be granted is purely a judicial
question. The BOP’s current rules—that require it to
assess, for example, whether release would “minimize” the
severity of the offense—usurp the judicial role in deciding
whether a sentence reduction is warranted under the §
3553(a) factors.

Third, the BOP should incorporate the Commission’s
examples of “extraordinary and compelling reasons” into its
program statement, consistently with Congress’s delega-
tion of that authority to the Commission. And the BOP
should expand its criteria to include additional factors
favoring a finding of extraordinary and compelling reasons
for compassionate release, such as the district court’s fail-
ure to anticipate developments that take place after the first
sentence that “produces unfairness to the defendant[.]”82

E. The Sentencing Commission Should Recommend
That the BOP Revive the Boot Camp Program, with
Sentence Reduction and Expanded Community
Corrections as Benefits for Completion

Both Congress and the Commission determined that, to
avoid overincarceration of defendants with little criminal
history, a sentence to thirty months or less could be served
by six months of boot camp, a six-months sentence reduc-
tion, and the remaining time in community corrections.83

The boot camp program, also known as “shock
incarceration,” provided not only substantially less time in
prison but a disciplined environment for job training,
education, substance abuse treatment, and counseling.84 In
2004, with no prior notice, the BOP defunded the program,
purportedly for fiscal reasons.85 But the slapdash fiscal
assessment included no accounting for the huge savings
from decreased prison time or for the enormous difference
in the lives of individuals with scant criminal history and
convictions for low-level offenses who returned to their
communities months and years earlier. The BOP should
reinstitute this alternative to prison because of the reha-
bilitative benefits, the reduction of incarceration rates, and
the long-term fiscal savings.86

Recommendation 10. The BOP should reinstate the boot
camp program in accordance with its congressional
authorization and the implementing regulation, which
include both a six-month sentence reduction and
expansion of community corrections.
The Commission promulgated a guideline addressing the
boot camp program that is still on the books: U.S.S.G. §
5F1.7. This sentencing option, now illusory, should be
available in the real world. The Commission should rec-
ommend that the BOP reinstate the boot camp program for
people with qualifying offenses who want to participate. By
doing so, the BOP would reduce prison costs in the long
run and prevent overincarceration.

The program “has the benefit of returning very low risk
offenders sooner to their families and their jobs,”
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contributing to “inmate family stability, which criminolog-
ical research shows to be a key element in reducing juvenile
delinquency and crime among future generations.”87 The
boot camp program was well received by almost all parti-
cipants in the federal system. The Commission should
recommend that the BOP both revive and expand the pro-
gram, identifying eligible inmates upon designation and
providing them the opportunity to participate immediately
upon the commencement of their sentences, both to offer
an incentive for good behavior and to allow earlier place-
ment in residential reentry centers.

F. The Sentencing Commission Should Recommend
That the BOP Fully Implement the First Step Act’s
Earned Time Credit Program (18 U.S.C. § 3632)

A major innovation of the First Step Act was the new earned
time credit program, which allowed eligible individuals in
BOP custody to earn earlier transfer to pre-release custody
or earlier supervised release by participation in “evidence-
based recidivism reduction programming or productive
activities.”88 The groundbreaking aspect of the new pro-
gram was its call for a new “risk and needs assessment
system” to gauge each person’s recidivism risk and assign
them to individualized recidivism-reducing programming
based on their “specific criminogenic needs.”89 By incen-
tivizing programming, Congress aimed to promote public
safety while reducing time behind bars.90 The program’s
anticipated cost savings from shorter sentences could then
be “reinvested” into further recidivism reduction
programming.91

But the BOP’s rollout of the earned time credit system
was not smooth: for years, the BOP delayed the imple-
menting regulation and included restrictions that under-
mined the program’s intent.92 The risk assessment tool was
also plagued by errors.93 Fortunately, some early glitches
have been corrected, and the regulations promulgated in
January 2022 take a more expansive approach to awarding
and applying credits. However, three areas should be the
subject of Commission recommendations.

Recommendation 11. The BOP should expand funding
for the rehabilitative programs that result in lower
PATTERN scores.
PATTERN, the risk assessment tool adopted by the BOP to
assess each individual’s risk of recidivism, is a key part of
the earned time credit program. PATTERN uses both static
and dynamic factors to score individuals into four cate-
gories of recidivism risk: minimum, low, medium, and
high.94 Those categories are critical to earning time credits
and receiving the intended benefits. Minimum- and low-
risk individuals earn more credits for every thirty days of
programming, and they receive the benefit of an actual
sentence reduction when sufficient credits are accrued.95

Medium- and high-risk individuals, by contrast, earn fewer
credits, they can only receive earlier pre-release custody, not
an actual sentence reduction, and there are additional bar-
riers to obtaining that benefit.96

As a result, it is critically important that individuals have
a realistic opportunity to reduce their recidivism risk cate-
gory while they are serving their sentences. In fact, Con-
gress required that the risk assessment system be
“dynamic,” such that scores “can reasonably be expected to
change” on the basis of progress and regression in prison.97

Thus, PATTERN scores go down when individuals com-
plete rehabilitative, educational, and vocational program-
ming. But prisoners can receive those score reductions only
when programming is available—and, too often, the types
of programs recognized as effective are either overcom-
mitted or nonexistent in certain facilities.98 Full imple-
mentation of the First Step Act should include strong
recommendations in favor of expanded availability of the
types of programs that reduce recidivism.99

Recommendation 12. The BOP should promulgate rules
for transferring individuals with medium- and high-risk
scores to pre-release custody so long as they have
maintained good institutional conduct and have pro-
ductively engaged in available programming.
By statute, individuals assessed as minimum- or low-risk
under PATTERN can easily apply their credits to obtain
earlier release or transfer to pre-release custody.100 By
contrast, those assessed as medium- or high-risk must
satisfy additional criteria. Specifically, they must have
shown a “demonstrated recidivism risk reduction,” and
they must have a transfer petition approved by the warden
after the determination that

(aa) the prisoner would not be a danger to society if
transferred to pre-release custody or supervised
release;

(bb) the prisoner has made a good faith effort to lower
recidivism risk through participation in recidivism
reduction programs or productive activities; and

(cc) the prisoner is unlikely to recidivate.101

At present, the BOP has no existing policy or regulation
governing the exercise of this “warden exception.” Instead,
the BOP has treated those with medium and high PAT-
TERN scores as categorically ineligible for transfer to pre-
release custody. In other words, only those prisoners who
are both eligible to earn time credits based on their offense
of conviction and assessed as minimum- or low-risk are
currently receiving any benefit from the First Step Act’s
programming incentive. That amounts to just one in five
prisoners (20.49%).102 This is particularly problematic
given that the PATTERN scoring system is not racially
neutral. Well over half of African American men in custody
(57%) are scored as medium- or high-risk, compared to just
one-third of white men (35%).103

But there are many prisoners who, despite scoring
higher on PATTERN, have demonstrated through good
prison conduct, completion of prison programming, and
individualized evaluations that they do not constitute a sig-
nificant risk in the community. The BOP should adopt
a policy for exercising the warden discretion identified in
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the statute that includes factors evidencing efforts to reduce
recidivism risk, such as no disciplinary write-ups for the
previous twelve months, responsible prison job perfor-
mance, and completion of rehabilitative programs.

Recommendation 13. The BOP should revoke its infor-
mal rule that purports to categorically exclude persons
with detainers and eighteen months or less remaining on
their sentences from eligibility for sentence reductions
based on earned time credits.
On September 8, 2022, the BOP, in an informal inmate
message, announced the categorical exclusion of two
groups from sentence reductions based on earned time
credits: (1) persons with eighteen months or less remaining
on their sentences and (2) persons with detainers.104 Both
groups were statutorily eligible for sentence reductions
before the BOP adopted the general disqualifications. These
dramatic new restrictions, issued in violation of the
Administrative Procedure Act’s notice-and-comment
requirements, promote unwarranted sentencing disparity,
undermine congressional policies, and probably violate the
underlying provisions of the First Step Act. The Commis-
sion should recommend that the informal rule be dropped.

IV. Conclusion
Congress instructed the Sentencing Commission to rec-
ommend changes to the nature or capacity of the BOP.
These recommendations should include that the BOP
administratively change practices that are resulting in
defendants spending too much time in prison, receiving
less rehabilitative programming, and wasting millions in
taxpayer dollars. Right now, sentenced persons are spend-
ing more time in prison than is necessary to accomplish the
legitimate goals of sentencing, often resulting in unwar-
ranted sentencing disparities. Through greater funding of
rehabilitative programs, which can lower the time in prison
for some, the BOP’s long-term fiscal interests are served
while assuring that statutory rehabilitative goals and
methods are not shortchanged or abandoned. At this critical
juncture, with both a newly constituted Commission and
a newly installed BOP Director, the Commission should
offer the BOP a full range of statutorily permitted recom-
mendations that will ameliorate the overuse of prison and
promote the greater use of community corrections.
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